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ZL AKET, Justice.

11 Scott Alan Lehr appeals from his convictions and
sentences on three counts of first degree nurder, three counts of
attenpted first degree nmurder, two counts of aggravated assault,

seven counts of kidnapping, thirteen counts of sexual assault, one



count of attenpted sexual assault, four counts of sexual conduct
with a mnor, and four counts of sexual assault with a child under
the age of fourteen years. W have jurisdiction pursuant to
Arizona Constitution article VI, section 5(3), Arizona Rules of
Crimnal Procedure 26.15, 31.2(b), and Arizona Revised Statutes
section 13-4031.
I . FACTS

12 The charges against the defendant stem from separate
attacks upon ten different wonen over the course of approxinmately

one year. They are as foll ows:

A WC!
13 On the afternoon of February 13, 1991, WC was forty-
ei ght years old. She stood four feet eleven inches tall, and
wei ghed ni nety pounds. WC. was wal king near 27th Avenue and
Canel back when she accepted a ride froma nan in a car. |Instead of

t aki ng her hone, he drove to an area north of the city via the I-17
freeway. At one point during the drive, the man choked her into
unconsci ousness. She awoke as the car was pulling into the desert.
The perpetrator ordered the victimto renove her cl othes, which she
did. He then forced her to performoral sex, vaginally raped her,

and shoved her into a ravine. The naked victim was | ater found

1 Gven the nature of these crines, victins are identified
by initials in order to protect their privacy and that of their
famlies.



wal ki ng al ong a road, wapped in an old piece of carpet.

14 During the subsequent investigation, the victim picked
t he def endant out of a photographic Iineup. At trial, however, she
identified as her attacker a nman standing in the back of the
courtroomwho was not the defendant. The crine |aboratory of the
Departnent of Public Safety (DPS) found a five-probe match bet ween
the defendant’s DNA and a sanple taken fromthe victins vagi na.

B. T.H

15 On the afternoon of February 23, 1991, T.H was ei ghteen
years old, five feet four inches tall, and she weighed
approxi mately one hundred pounds. She was wal king on 16th Street
bet ween Thonas and McDowel | when she accepted a ride froma nman in
a car. The man agreed to take her to a destination about a mle
and a half south. |Instead, he drove onto the I-17 freeway headi ng
north. After exiting the freeway at Happy Valley Road, the car
drove into the desert and stopped. The perpetrator pulled off
T.H's clothes and raped her both vaginally and anally. As the
vi cti m subsequently exited the vehicle, she got a glinpse of the
license plate.? The rapist ordered her to run. When she
hesitated, he threw a rock that struck her in the chest. He

continued to throw rocks at her as she fl ed. The victim nmade a

2 The victimtestified that the plate began with the letters
ADW and ended in either 915 or 515. During the relevant tine,
t he def endant owned a Chevrolet with |license plate ADWO015.



tentative identification of the defendant at a live |ineup,?® and
then positively identified himas her attacker at trial.
C SG

16 On the afternoon of March 23, 1991, S. G, thirty-four
years old, five feet three inches tall and wei ghing approxi mately
one hundred five pounds, was waiting for a bus at 16th Street and
A endale. She accepted a ride froma nman who drove north on the |-
17 freeway, past Happy Vall ey Road. He then went down a dirt road
and into the desert. The perpetrator pulled off S.G’s clothes and
vaginally raped her with his fingers and his penis. The victim
remai ned in the car and put her cl othes back on while the man drove
back toward the city. Upon reaching the end of the dirt road, he
said, “This is close enough to civilization. Get out.” She did,
and as he drove of f she saw part of his license plate.* The victim

identified the defendant as her assailant at a live |ineup and at

trial.

D. C Z
17 On the afternoon of April 4, 1991, C Z. was twenty-one
years ol d, four feet eleven inches tall, and she wei ghed ninety to

3 The victimsaid she was | ess than 100% sure that the
def endant was her assailant at the live lineup. At trial, she
expl ai ned that she did not want to say 100% because at the |ineup
she “hadn’t seen himnove or he didn't seemvicious . . . . [She]
felt sorry for him”

4 The victimtestified that the license plate contained
either the letters ADWor AON See also note 2, supra.



ni nety-five pounds. She was wal ki ng near 19th Avenue and Bel | Road
when she accepted a ride froma man in a car. C. Z. agreed to neet
this man’s wife to tal k about a housekeepi ng job. The nan drove to
a dirt road in the desert off of Happy Valley Road. He then told
the victim that this was a good place to have sex. When she
refused, he choked her. The victimrelented and took off her pants
at the man’s order. The perpetrator pushed up her shirt, fondled
her breasts, forced her to performoral sex, then vaginally raped
her . He pulled her out of the car by the neck and she | ost
consci ousness. The attacker then apparently struck her head with
or against a rock. C.Z was ultimately found wal king on the
freeway, naked except for her socks. Defendant’s fingerprint was
di scovered on a paper cup found at the scene. The victim

identified the defendant as her assailant at a live |ineup and at

trial.

E. J. T
18 On the norning of Cctober 24, 1991, J.T. was thirteen
years old, five feet three inches tall, and she wei ghed one hundred

ten pounds. She was wal ki ng near 19th Avenue and Union Hills Drive
when she was offered a ride to her aunt’s house froma man in a
car. Her aunt was not hone and she accepted an invitation fromthe
man to go neet his famly. The man drove up 19th Avenue and into
a desert area near Deer Valley Road. He told J.T. that they were

“going to have sex.” Wen she tried to escape, he choked her. The



victimrelented and the man took off her clothes. He perforned
oral sex on her, vaginally raped her with his penis, and forced her
to performoral sex on him He ordered the victimout of the car,
beat her head against the ground, and then choked her into
unconsci ousness. DPS found a four-probe match between the
defendant’s DNA and a sanple obtained from the victins vagina.
The victim identified the defendant as her assailant at a live

lineup and at trial.

F. MC
19 On Novenber 8, 1991, MC. was in her md-thirties and
stood five feet four inches tall. She weighed one hundred fifteen

to one hundred twenty pounds. She was |ast seen very early in the
norning at a convenience store on the corner of 16th Street and
I ndi an School. Later that day, MC ’'s body was found lying on a
dirt road in an orchard near 59th Avenue and Utopia. Her sweater
was unzi pped and her bra was pushed up over her breasts. Her pants
were pulled down. Her skull was fractured on both sides. There
were two bl ood stained rocks at the scene, one with hair stuck to
it. She had died fromblunt force trauma to the head. Senen was
found in her vagina and rectum DPS identified a five-probe match
bet ween the defendant’s DNA and a sanple found on the victim

G J A

110 On the night of Novenber 18, 1991, J.A was only ten



years old and four feet eight inches tall. She wei ghed one hundred
ten pounds. She was wal ki ng near 35th Avenue and Canel back when
she accepted a ride froma man in a car. The nan drove her to a
conveni ence store, where he bought a soft drink and a bottle of
hand | otion. The perpetrator then drove north into the desert near
99t h Avenue and Beardsl ey Road. He renoved his trousers and her
pants, applied lotion to his penis and her vagina, attenpted to
penetrate her both vaginally and anally, then forced her to perform
oral sex. After he was finished, he left J.A in the desert. The

victimidentified the defendant as her attacker at trial.

H B.C
111 On January 20, 1992, B.C. was twenty-one years old, five
feet tall, and she wei ghed one hundred to one hundred ten pounds.

That night she left her apartnment at 15th Street and Cave Creek
Road, intending to hitchhike to a friend s house near 16th Street
and Northern. That was the last tinme B.C. was seen alive. Her
remai ns were found al nost six nonths | ater near the Central Arizona
Project canal and I-17. The body was severely deconposed; it was
m ssing one armand both | egs. Her skull was fractured in several
pl aces. She had died fromnmassive blunt force trauma to the head.
At the scene, police found several scattered itens, including a
sweater, bra, blue jeans, and panties. A forensic anthropol ogi st
estimated that the victimhad been dead fromthree to six nonths.

Absence of body fluid on the clothes indicated that they were not



on the body while it deconposed. A ring, later identified as

bel onging to the victim was found in the defendant’s hone.

. MM
112 On the afternoon of February 7, 1992, MM was nineteen
years ol d. She stood five feet one inch tall and weighed one
hundred seven pounds. She was dropped off at 35th Avenue and

Peoria by her roommate. MM was |ast seen getting into a black
truck with a man at a convenience store |ocated on that corner.?®
Al nost two weeks | ater, her body was di scovered in the desert near
the Carefree Hi ghway and 1-17. She was wearing only a top, which
was pushed up over her breasts. There was evidence of vaginal
br ui si ng. She had |acerations to her scalp, and her skull was
fractured in several places. A bloody rock was found at the scene.
The victimhad died fromblunt force trauma to the head. There was
senen found in her anus. DNA testing of the senen was
i nconcl usi ve, but DPS coul d not excl ude t he def endant as a possi bl e
donor.
J. ER
113 On the night of February 23, 1992, E.R was fourteen

years old, approximately five feet eight inches tall and she

wei ghed bet ween one hundred ei ghty and two hundred ten pounds. She

® Neither the eyew tness description of the truck nor of the
man suggested that he was the defendant.



was wal ki ng al ong I ndian School Road toward 19th Avenue when she
accepted a ride froma man in a car. He drove north out of the
city and pulled onto a dirt road near Lake Pleasant. |In the car,
the perpetrator renoved the victims underwear, forced her to
performoral sex, and vaginally raped her. He then took her out of
the car and forced her to performoral sex again. Afterwards, as
E.R bent to pick up her sweater, she was struck in the head with
a heavy object. The next day, she was found wandering near Lake
Pl easant. Badly injured, she was wearing only a shirt, a shoe, and
a sock. DPS found a five-probe match between the defendant’s DNA
and a sanple taken fromthe victinm s vagina. The victimidentified
t he defendant as her assailant at a live lineup and at trial.
K. DEFENDANT’ S TESTI MONY

114 During the year in question, the defendant was a tree-
trimrer famliar with the desert areas north of Phoenix. He owned
two cars, each of which was identified by victins as the vehicle
driven by their attacker. Nonethel ess, he denied ever neeting any
of the victins. He did not offer to explain how his DNA coul d be
|l i nked to four of the wonen or how his fingerprint was found at the
scene of one of the attacks. As for the ring found in his hone, he
clainmed to have bought it at a garage sale. He said that he gave

it to his wife for Christmas, prior to the date of B.C 's death.



1. PROCEDURAL HI STORY
115 The defense sought to have the proceedi ngs severed into
ten separate trials, one for each victim Judge Stephen A Gerst
refused, except for counts relating to three of the sexual
assaul ts, which were consolidated for a separate trial.® This left
counts pertaining to three homcides and four sexual assaults
joined in the capital proceeding. Both trials were conducted in
front of Judge GCerst. After the juries returned verdicts, the
matters were re-consol idated for sentencing.

[11. TRIAL | SSUES
A. PRECLUSI ON OF EVI DENCE
1. Right to Confront Adverse Wtnesses

116 Defendant clains that I|imts placed upon cross-
exam nation at trial violated his fundanental right to confront
adverse witnesses under the Sixth and Fourteenth Anmendnents to the

United States Constitution.” See Pointer v. Texas, 380 U S. 400,

® Wth respect to the sexual assault counts that were
severed, each of the victins -- J.T., S.G, and T.H -- had been
hypnoti zed at sone point in the investigation of the crines.
Presumably, the trial court sought to insulate the capital cases
fromthe taint of any post-hypnosis testinony. However, the
judge did allow two of these sexual assault victins to testify in
the capital trial

" The defendant al so asserted his confrontation right under
article I'l, section 24 of the Arizona Constitution, and Arizona
Revi sed Statutes section 13-114(3), but did not brief or argue
this claim Because federal lawis sufficient to decide the

10



403, 85 S. Ct. 1065, 1068 (1965); State ex rel. Collins v. Superior
Ct., 132 Ariz. 180, 187, 644 P.2d 1266, 1273 (1982). W agree.
Mor eover, because we cannot say beyond a reasonabl e doubt that this
error had no effect on seven of the thirty-seven verdicts in this
case, including two of the first-degree nurder convictions, we nust
reverse them
a) The Frye Hearing

117 Arizona adheres to the Frye standard in ruling on the
adm ssibility of novel scientific evidence. State v. Bible, 175
Ariz. 549, 580, 858 P.2d 1152, 1183 (1993) (citing United States v.
Frye, 293 F. 1013 (D.C. GCr. 1923)). Three conditions must be
satisfied for the receipt of such evidence. The proponent nust
first denonstrate that the principles being applied are “generally
accepted in the relevant scientific conmunity.” Bible, 175 Ariz.
at 578, 858 P.2d at 1181. The court nust al so decide the general
acceptance of the technique(s) being used in the application of
such principles. State v. Tankersley, 191 Ariz. 359, 364-65, 956
P.2d 468, 491-92, 9 14 (1998). Finally, there needs to be a
foundati onal showi ng that correct procedures were followed in a
gi ven case. This foundation is distinct from the Frye finding

itself and, in the judge’ s discretion, may initially be provided at

matter, we do not discuss or rely upon these state provisions.

11



trial in front of the jury rather than at a separate hearing.
Bible, 175 Ariz. at 580-81, 858 P.2d at 1183-84.

118 Prior tothe start of testinony, the defendant’s case was
consolidated with seven others for the limted purpose of a Frye
hear i ng. This proceeding took place in front of Judge Ronald
Reinstein. Its objective was to determ ne the adm ssibility of DNA
evi dence processed at the DPS | aboratory.

119 At the hearing, Judge Reinstein took notice of the fact
“that the principles and theory underlying DNA anal ysis in forensic
| abs are generally accepted in the scientific conmunity, and that
DNA RFLP [restriction fragnment |ength pol ynorphism procedures in
particul ar neet the Frye test of general acceptance as well.” He
t hen decl ared that his principal task was to determ ne “whet her the
DPS DNA | ab’s RFLP protocol neets the general acceptance test.” A
substantial portion of the Frye hearing was devoted to this
inquiry.?®

120 A protocol describes the manner in which a particular
type test is to be performed. DPS originally based its protocol
for RFLP testing on that of the FBI. During the Frye hearing, the

defense attacked the DPS protocol, focusing on nodifications the

8 The Frye hearing al so addressed several nethods for
calculating the statistical probability of a random match, which
are not at issue in this case.

12



lab had nmde to FBI procedures. Specifically, the defense
questioned variations in the wuse of ethidium bromde and
differences in the I ength of gels.

121 The defense also criticized the DPS validation studies.
Such studies are designed by a lab to verify that it can reliably
performthe testing procedures established in the protocol. As
such, they can be essential to quality control. David H Kaye &
George F. Sensabaugh, Jr., Reference Guide on DNA Evidence, in
Ref erence Manual on Scientific Evidence 485, 510 (Fed. Judici al
Cr. ed. 2000). The defense attack focused on a |ack of
docunentation, nunmerous technical errors, and the apparent
mani pul ation of autorads in the DPS validation studies.?®

122 Utimately, Judge Reinstein concluded that DNA evi dence
from the |ab was adm ssible because the DPS RFLP protocol was
generally accepted in the relevant scientific community. As for
the validation studies, the judge was not persuaded that the
all eged errors called the DPS protocol into question. |Instead, he
found “that the validation studies are really in the guise of
trai ning exercises and experinments.” In the judge’s view, “actual
casework validates the | aboratory protocol daily. The ‘proof isin

the pudding . . . .”

® For exanple, in one validation study bands had been
“penciled in” on the autorads prior to conputer analysis.

13



b) Precluded Cross-Exam nation at Trial
123 The defendant sought to cross-exam ne the state’ s DNA
experts about the DPS protocol. The prosecution noved to preclude
thi s evidence, arguing that permtting such cross-exam nati on woul d
allow the defense to relitigate issues that had already been
deci ded by Judge Reinstein. Judge Cerst agreed, finding that
issues relating to the reliability of the DPS protocol were *not
reviewable by this jury as issues to be decided in this case.” The
judge | ooked to Arizona Rule of Evidence 403 and found that the
danger of juror confusion substantially outweighed the probative
val ue of cross-examnation. The crux of his ruling was that the
| aboratory’s wunderlying nethodology was not within the jury’s
province. He limted cross-exam nation to “attacks on | ab anal ysi s
error, individual case matching, lab slop, and things of that
nature. " 1°

c) Admssibility and Wi ght
124 It is a basic maximthat judges determ ne admi ssibility
of evidence and juries decide what weight to give it. As Wgnore
puts it, “[w hen evidential data are once adm tted by the judge and

there is a sufficiency of themto entitle the case to go to the

10 Judge Gerst admitted, “that’s [a] subject which obviously
| could be wong on and we can have reasonabl e di sagreenent on,
and the appellate court can tell ne if I am”

14



jury, their individual and total weight or probative value is for
the decision of the jury.” 9 John Henry Wgnore, Wgnore on
Evi dence 8§ 2551, at 664 (Chadbourn rev. 1981). Likewise, it is
standard practice not “to give jurors a chance to consi der issues
al ready decided by the judge, sonetines referred to as a ‘second
bite at the apple.’”” Jack B. Winstein & Margaret A. Berger,
Wi nstein’ s Federal Evidence § 104.60(2) (Joseph M MLaughlin ed.,
2d ed. 2001).

125 The state’s position assunes that because the evidence

was originally presented at the Frye hearing, repeating it at trial
woul d challenge Judge Reinstein’s ruling regarding general
acceptance of the protocol, thus providing a “second bite at the
apple.” This argunent fails to recogni ze that very often the sane
proof used to establish admssibility also inpacts weight and
credibility.

126 A Frye determnation is a prelimnary finding regarding
the adm ssibility of scientific evidence and expert qualifications.
It is the judge who is called upon to nmake this determ nation

Ariz. R Evid. 104(a). Yet, according to Rule 104(e), the judge’s
roleindetermning prelimnary questions “does not limt the right
of a party to introduce before the jury evidence rel evant to wei ght
or credibility.” Ariz. R Evid. 104(e). Inplicit inthisruleis

an awareness that sone evidence presented at the prelimnary

15



hearing wll also be relevant to credibility and weight.
O herwi se, Rule 104(e) would be superfluous.
127 O her jurisdictions have recognized this principle. 1In
United States v. Velasquez, the Third Crcuit reversed the tria
court for not allowing a critic of handwiting analysis to testify
before the jury after the judge had deened such analysis
adm ssible. 64 F.3d 844 (3rd Cr. 1995). The panel accused the
district court of “ignor[ing] the fact that the same consi derations
that informthe court’s | egal decision to admt evidence under Rul e
702 may also influence the factfinder’s determnation as to what
wei ght such evi dence, once admtted, should receive.” 1[|d. at 848.
128 The North Carolina Suprene Court has reached a simlar
concl usion, stating that
[o] nce disputed evidence is admtted at the trial, its
wei ght and credibility are for the jury. Therefore, if
otherwi se conpetent, to the extent that it bears upon
such weight or credibility, the sanme testinony which
failed to convince the judge to grant the notion to
suppress i s adm ssible before the jury.
State v. Sanchez, 400 S.E.2d 421, 424 (N.C. 1991) (quoting 1
Brandis on North Carolina Evidence 8§ 19a (3d ed. 1988)).
129 W agree that the jury nust be allowed to hear such
evidence if it is to properly performits function as factfinder.

See, e.g., Logerquist v. MVey, 196 Ariz. 470, 476, 487-88, 1 P.3d

113, 119, 130-31, 911 20, 51-55 (2000). As the North Carolina

16



Suprenme Court has noted, “[a]Jdm ssibility is for determ nation by
the judge unassisted by the jury. Credibility and weight are for
determ nation by the jury unassisted by the judge.” Sanchez, 400
S.E.2d at 424. The trial court’s blanket preclusion of evidence
fromthe Frye hearing in this case infringed upon the role of the
jury and inproperly insulated the state’s evidence fromcritique. !
130 Judges, in their discretion, may pl ace reasonable limts
upon the scope of cross-exam nation, w thout infringing upon the
defendant’s right of confrontation. State v. Flemng, 117 Ariz.
122, 125, 571 P.2d 268, 271 (1977). “The test is whether the
def endant has been denied the opportunity of presenting to the
trier of fact information which bears either on the issues in the
case or on the credibility of the w tness[es].” I d. Cross-
exam nation concerning the DPS protocol wuld have provided
information with which the jury could weigh testinony concerning

the DNA results. Because the restrictions inthis case crossed the

11 For an exanple that is sonewhat anal ogous, see Joseph M
Livernore, et al., Arizona Practice: Law of Evidence 8§ 104.7 (4th
ed. 2000):

[E]ven if the court admits an out-of-court statenent

under rule 804(b)(2) (the “dying decl arations”

exception) . . . the objecting party may introduce

evi dence before the jury that tends to show that the

declarant did not believe her death was imm nent when

she made the statenent, since such evidence would be

relevant to the weight that the jury should give the

statenent.

17



line fromreasonable to excessive, they breached the defendant’s
right to confront adverse w tnesses.

2. Right to Present Testinony
131 The def endant al so argues that his Si xth Anmendnment rights
were violated because the judge’'s ruling precluded him from
presenting expert testinony regarding the protocol, validation
studi es, and match wi ndow. W agree. As noted above, the judge’'s
application of Rule 403 was based on the erroneous assunption that
evidence fromthe Frye hearing would play no significant role in
the jury’'s consideration. Thus, the trial court abused its
di scretion when it found that the probative value of this evidence
was outwei ghed by the risk of juror confusion.??

3. Reversible Error
132 Though we have determned that the trial judge erred in
precl udi ng the defendant’s cross-exam nati on and expert testinony
in violation of the Sixth Anmendnent, we still nust deci de whet her

this error was reversible. “A constitutional error is harmess if

12 The state asserts an alternative basis for the trial
court’s decision to preclude the defense expert’s testinony.
According to this theory, the trial judge found that the defense
expert, Dr. Ainee Bakken, was not qualified as an expert in
forensic science under Arizona Rule of Evidence 702. W do not
believe that the record, read in context, supports this
assertion. \Whatever the judge’ s observations about Dr. Bakken’'s
qgqualifications, they appear to be nere surplusage and not the
basi s of his holding.

18



it can be said beyond a reasonable doubt that the error had no
i nfluence on the verdict of the jury.” State v. Luzanilla, 179
Ariz. 391, 398, 880 P.2d 611, 618 (1994).

133 DNA analysis was a significant part of the evidence
agai nst the defendant in six of the ten cases, including two of the
three hom ci des. In fact, DNA was the only physical evidence
| i nki ng the defendant to those two nurders. As the prosecutor said
in closing argunent, “lIt’s when you get to the DNA you know he’s
guilty of the nurders.”

134 The state argues that any error was harmnl ess because the
defendant was not totally precluded from criticizing the DNA
evi dence before the jury. However, the nere fact that the defense
was allowed to question the reliability of the DNA evidence on a
limted basis does not cure the error in this case. W have
previously noted that “‘science’ is often accepted in our society
as synonynous with truth.” Bible, 175 Ariz. at 578, 858 P.2d at
1181 (quoting Morris K Udall, et al., Arizona Practice: Law of
Evi dence 8§ 102, at 212 (3d ed. 1991)). This is particularly so in
the case of DNA evidence, which has the potential to domnate a
factfinder’s thinking. Accordingly, in deciding whether the error
here was harm ess, we nust determne whether there was other
subst anti al evi dence supporting the convictions.

135 For all but three of the victins, there was credible eye-

19



W tness identification, physical evidence apart fromDNA, or other
corroborating facts clearly inplicating the defendant. The error
in precluding evidence from the Frye hearing was harnless as to
t hem and we need not disturb the verdicts. The counts related to
the attacks upon MM, MC and WC., however, are another matter.
a) MM

136 MM’s body was discovered in the desert near the
Carefree H ghway and 1-17 on February 19, 1992. There were signs
of sexual assault, and her skull was fractured in several places.
There was, however, no physical evidence |inking the defendant to
this attack. A single spermwas found on the victinms body. David
Duplissa, a DPS lab technician, conducted a five-probe RFLP
analysis on this sanple and testified that the results were
“i nconcl usive.”

137 But Duplissa also said that on one of the five probes
“there is an indication or a hint of an area of intensity in the
sane |ocation as a band, the top band of Scott Lehr’'s . . . and
[an] even fainter hint of the bottomband.” He further testified
that on another probe, “[t]he male fraction of the anal swab shows
a very faint band lining up in the sane visual |ocation as the top
band of Scott Lehr and then an even fainter shadow below for the
bottom” As a result, according to Duplissa, “the entire profile

or the entire pattern [is] inconclusive. But [one] cannot excl ude
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t he defendant as being a possible donor.”

138 The defendant argues that these inconclusive results
shoul d not have been admtted because their probative value was
substantially outweighed by their prejudicial effect. Al t hough
Duplissa’s testinony may have invited the jury to specul ate that
there really was a match, we need not address this question. The
fact that there was considerabl e discussion of DNA evidence, and
little else, brings the preclusion error into play.*® The jury’'s
eval uation of this highly equivocal testinony m ght well have been
different had the defense been permtted cross-exam nation and
addi tional evidence regarding the nethods and conduct of the DPS
| ab.

139 The state argues, however, that simlarities between the
sexual assault and nmurder of MM, and the attacks upon the other
victinms, were alone sufficient to support the verdict. Al though
the state points to sone ten simlarities it detects anong the
attacks, the nodus operandi it advances can be summarized as
follows: the perpetrator lured small wonen into his car fromthe
street, drove themto the northern desert, sexually assaulted t hem

often struck themwth rocks (sonetines causing death), and then

13 The state even argues on appeal that the inconclusive
test of the DNA sanple taken fromMM is significant because a
single band match failed to exclude defendant as a donor.
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|l eft themin the desert. While these |ikenesses may be probative
of identity, we cannot say they are striking enough to overcone the
prejudi ce of precluding the cross-exam nation and expert testinony
in this case. Thus, we cannot say that the error was harn ess.
b) WC.

140 After testifying at trial about her attack, WC was
asked by the prosecutor if her assailant was in the courtroom She
said, “It looks like him that gentl eman back there.” The man she
referred to was not the defendant. The prosecutor then took WC
off the stand and placed her in front of the defendant. He asked
her if she had cone into contact with the defendant on the night
she was attacked. She said, “No.” He asked if she renenbered ever
seeing the defendant before. Agai n, she indicated not. When
further asked whet her she had ever had sex with the defendant, she
said, “No.”

141 In closing argunent, the state downplayed the
significance of WC."s in-court identification, or |ack thereof, by
enphasi zing that DNA from senen found in her vagina matched the
def endant’ s. As the state remnded the jury, a DPS wtness

testified that the probability of a random match to the defendant

Y 1n fact, the error seens particularly significant given
that MM was |ast seen getting into a large black truck with a
man who did not fit the defendant’s description.
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was one in eleven mllion. Thus, it is likely that the DNA
evidence carried the day for the prosecution. G ven the
credibility problens engendered by WC.’s failure to identify the
defendant in court, we cannot say that there is enough non- DNA
evi dence to support the verdict.
c) MC

142 M C.'s body was found in an orchard near 59th Avenue and
Ut opia on the norning of Novenber 8, 1991. She had been sexually
assaul ted and her skull was fractured on both sides. According to
analysis by the DPS | ab, DNA from senen taken from her vagi na and
rectummat ched the defendant’s at all five probes. Testinony again
i ndi cated that there was a one in eleven mllion chance of a random
mat ch to the defendant’s DNA. There was no ot her physical evidence
i nplicating him

143 Thus, DNA evidence was critical to the charges regarding
MM, WC , and MC. W cannot say beyond a reasonabl e doubt that
the error in precluding the defendant from challenging that
evidence with material fromthe Frye hearing had no influence upon
the verdicts. Accordingly, the error was not harnl ess and these

verdi cts nust be reversed.
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B. ALLEGEDLY TAI NTED I DENTI FI CATI ONS
1. Background
144 On February 23, 1992, E.R was wal king along the street
when she was picked up by a man, taken to the desert, sexually
assaulted, and beaten.' Wile recovering in the hospital, E R
described her attacker to police. On June 23, 1992, a police
detective went to E.R’s hone and showed her three photographic
spreads, two of which contained pictures of Scott Lehr. The victim
was unable to positively identify the defendant as her attacker.
Lehr was arrested on June 25, 1992, tw days after the photo
spread. Once he was in custody, police arranged a live |ineup of
Si X men. E.R identified Lehr as her attacker at the |ineup
During her trial testinony, she indicated that the defendant was
her assail ant.
2. Due Process
145 Def endant advances two due process argunents: first,
that the lineup was tainted by the prior viewing of the photo
spread; and second, that the in-court identification was tainted by
the Iineup.
a) The Lineup

146 W review the fairness and reliability of a chall enged

1% See supra § 13.
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identification for clear abuse of discretion. State v. Atwood, 171
Ariz. 576, 603, 832 P.2d 593, 620 (1992). The Due Process C ause
of the Fourteenth Anendnent requires us to ensure that any pretri al
identification procedures are conducted in a manner that 1is
fundanental |y fair and secures the suspect’s right toa fair trial.
Manson v. Brathwaite, 432 U.S. 98, 114, 97 S. Ct. 2243, 2253 (1977).
“I't is the likelihood of msidentification which violates a
defendant’s right to due process . . . .” Neil v. Biggers, 409
U S 188, 198, 93 S. . 375, 381-82 (1972). The nere fact that a
pretrial identification procedure is overly suggestive, however,
does not bar the adm ssion of an identification. Brathwaite, 432
US at 112, 97 S.C. at 2252. Instead, the question is whether
the identification is reliable in spite of any suggestiveness.
“[Rleliability is the linchpinin determning the adm ssibility of
identification testinmony . . . .” Id. at 114, 97 S.C. at 2253.
Thus, there is a two-part test for determning admssibility: (1)
whet her the nmet hod or procedure used was undul y suggestive, and (2)
even if unduly suggestive, whether it led to a substantial
|'i kel i hood of msidentification, i.e., whether it was reliable.
See Styers v. Smith, 659 F.2d 293, 297 (2d GCr. 1981); Geen v.

Loggins, 614 F.2d 219, 223 (9th Cir. 1980). If the Ilineup

25



procedur e'® was undul y suggestive, and the | i neup identification was
not reliable enough to avoid a substantial |ikelihood of
m sidentification, then the testinony nust be excluded.

147 Maki ng a def endant the only common person in both a photo
spread and a live lineup can be unduly suggestive. State v. Via,
146 Ariz. 108, 119, 704 P.2d 238, 249 (1985). Here, the wtness
saw a photo spread and did not identify anyone. She l|later saw a
| ineup and identified the defendant. Lehr was the only person
common to both the photos and the lineup. This arrangenent was
arguably unduly suggesti ve.

148 “I'f the court finds that the pretrial identification
procedure was undul y suggestive, it nust next address the question
whet her the identification is nevertheless reliable.” State v.
Smth, 146 Ariz. 491, 497, 707 P.2d 289, 295 (1985) (citing
Brathwaite, 432 U S. at 114, 97 S.C. at 2253). In Via, we stated
that due process is not violated so long as there is “no
subst anti al | i kel i hood t hat [the def endant ] woul d be
msidentified.” 146 Ariz. at 120, 704 P.2d at 250. W use the so-

called Biggers test to determne reliability.

16 Despite the fact that two of the three photo arrays
i ncl uded pictures of the defendant, he limts his challenge to
the live lineup and the in-court identification.
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[T]he factors to be considered [in evaluating the

| i kel i hood of mi sidentification] include the opportunity

of the witness to viewthe crimnal at the time of the

crinme, the witness' degree of attention, the accuracy of

his prior description of the crimmnal, the Ilevel of

certainty denonstrated at the confrontation, and the tine

between the crinme and the confrontation. Against these

factors is to be weighed the corrupting effect of the

suggestive identification itself.
Brathwaite, 432 U.S. at 114, 97 S.C. at 2253 (citing Biggers, 409
U S at 199-200, 93 S.Ct. at 382).
149 Here, the victimtestified that she was able to observe
her assailant froma few feet away while he drove her out of town,
a ride she estimated to be up to two hours | ong. Moreover, as the
car passed under street |ights, she “had quite a few good gl ances”
at the driver, including once at the [ ast stoplight on the way out
of town, where she “got a really full look at him and he was
| ooking at nme.” In addition to having anple opportunity to view
her attacker, see State v. Smth, 146 Ariz. 491, 497-98, 707 P.2d
289, 294-95 (1985) (suspect viewed wal king across parking | ot at
night), E.R was attentive out of fear for her own safety. See id.
(fear sufficient to satisfy degree of attention); State v. Al varez,
145 Ariz. 370, 371-72, 701 P.2d 1178, 1179-80 (1985) (sane).
150 Prior to seeing the photo spread, E.R gave an accurate
and detailed description of her assailant. She indicated that he

was a “white male, in his |late 20s to early 30s. Approximtely six

foot one. 170 to 180 pounds. . . . [h]e was nuscular in the chest
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area. . . . Short and then preens to the top, hair is brown, conbed
back. Light noustache. Four to five days’ growth of beard, |arge
ears.” At the live lineup, Lehr was six feet two, weighed one
hundred seventy five pounds, had brown hair, and was a few days
younger than thirty-five years old. The victimfurther testified
t hat she recogni zed t he def endant the nonent she entered the |ineup
viewi ng room and was absolutely certain. See Al varez, 145 Ariz.
at 372, 701 P.2d at 1180 (identification occurred “inmedi ately and
W thout hesitation.”). These factors indicate that the
identification was reliable.

151 The only thing that gives us pause i s the passage of four
nont hs between the crine and the identification. 1In light of the
strength of the other Biggers factors, however, the tine lapse in
this case does not threaten reliability. See Biggers, 409 U S. at
201, 93 S.C. at 383 (seven nonth delay did not outweigh other
reliability factors); State v. Schilleman, 125 Ariz. 294, 297, 609
P.2d 564, 567 (1980)(five nonth delay not fatal). The lineup did
not violate the defendant’s due process guarant ees.

b) In-Court Identification

152 An in-court identification nmay be tainted by suggestive
| i neup procedures. Smth, 146 Ariz. at 496, 707 P.2d at 294.
However, if the pretrial identification conports with due process,

subsequent identification at trial does not violate a defendant’s
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rights nerely by followng on the heels of the earlier
confrontation. See Via, 146 Ariz. at 120, 704 P.2d at 250; State
v. Newman, 141 Ariz. 554, 557, 688 P.2d 180, 183 (1984); State v.
Trujillo, 120 Ariz. 527, 529, 587 P.2d 246, 248 (1978). Because
E.R’s out-of-court identification was reliable, her in-court
identification was adm ssi bl e.
C. BURDEN SHI FTI NG
1. Background

153 The police recovered a paper cup fromC. Z.'s cri ne scene.
The state’s fingerprint expert, Karen Jones, testified on direct
exam nation that she had originally conpared the defendant’s prints
with those found on the cup in April 1991. At that tinme, she had
been unable to make an identification. Three vyears |ater,
fingerprint identification technology had advanced to the point
where a nore exacting exam nation of the cup was possible. Jones
then used this new technology to conpare the prints fromthe cup
with the defendant’s prints and found a match.

154 On cross-exam nation, the defense questi oned Jones about
her change of opinion. Counsel asked whet her anyone involved in
the investigation had infornmed her that conparison of materi al
found on C.Z.'s body with Lehr’'s DNA had yielded inconclusive
results. Jones replied that she had not heard the DNA results were

i nconcl usive prior to reexam ning the print on the cup.
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155 On redirect, the prosecutor asked Jones whether the
fingerprint cards containing prints which had been recovered from
the crime scene were still on file. She answered that she believed
they were. The prosecutor then asked, “[Alre there other experts
outside the Phoenix Police Departnent that could | ook at these
prints and verify or not verify those?” Def endant noved for a
mstrial, and the notion was deni ed.

2. Prosecutorial M sconduct
156 Def endant argues that the trial court abused its
di scretion by denying his notion for a mstrial based on a claim
of prosecutorial msconduct. W reviewthe trial court’s decision
for a clear abuse of discretion. State v. Lee, 189 Ariz. 608, 616,
944 P.2d 1222, 1230 (1997). The defense asserts that the
prosecutor’s question was tantanount to a comment upon the
defendant’s failure to produce evidence of a non-match. It clains
that this transforned the state’s burden to prove guilt into the
def endant’ s burden to prove innocence.
157 W rejected a simlar argunent in State ex rel. MDougal
v. Corcoran, 153 Ariz. 157, 160, 735 P.2d 767, 770 (1987). There,
we held that discussing a defendant’s failure to produce evidence
is permssible so long as it does not constitute a cormment on his

or her silence. 1d. W concluded that “[t]he inference that may
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be drawn from|[the defendant’s] failure to produce evi dence -- that
the facts were unfavorable to him —- is not unreasonable.” Id.
W find no error.
I V. SENTENCI NG | SSUES
A. CONSTI TUTI ONAL CHALLENGE
158 The defense argues that Arizona s judge-sentencing death
penalty schenme is unconstitutional in light of the United States
Suprene Court decision in Jones v. United States, 526 U. S. 227, 119
S.Ct. 1215 (1999). We rejected this argunent in State v. R ng, 200
Ariz. 267, 25 P.3d 1139, | 44 (2001), and need not revisit it here.
B. | NDEPENDENT REVI EW AND REVEI GHI NG
159 Def endant has not raised any other issues regarding the
i nposition of the death penalty in this case. Nonethel ess, we nust
i ndependently review the aggravating and mtigating circunstances
found by the sentencing court to determne the propriety of the
death sentence for the nurder of B.C., the only remaining capital
offense. Ariz. Rev. Stat. 8§ 13-703.01(A); State v. Nordstrom 200
Ariz. 229, 25 P.3d 717 (2001).
1. Aggravating G rcunstances

160 The sentenci ng court found beyond a reasonabl e doubt t hat
the state had proven the aggravating circunstance set forth in

Arizona Revi sed Statute section 13-703(F)(1). That section applies
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to a “defendant [who] has been convicted of another offense in the
United States for which under Arizona law a sentence of life
i nprisonment or death was i nposable.” The judge based this finding
on the two other first degree nurder convictions in this case. W
have now reversed t hose convi ctions. However, there is anple other
evi dence supporting this finding. Def endant was convicted of
numer ous counts of ki dnapping and sexual assault, for which life
sentences were inposed.

161 The judge al so found that the state had proven beyond a
reasonabl e doubt the aggravating circunstance set forth in Arizona
Revi sed Statute section 13-703(F)(2). Under this section, as it
exi sted at the tinme of the nurder, previous conviction of a “felony
in the United States involving the use or threat of violence on
anot her person” constitutes an aggravator. In this case, the
def endant was convicted of three counts of attenpted first degree
murder, and two counts of aggravated assault. These convictions
fulfill the requirenents of section 13-703(F)(2). See State v.
Lee, 189 Ariz. 590, 604, 944 P.2d 1204, 1218 (1997) (“A sentencing
court mamy consider any convictions entered previously wthout
regard to the order of the underlying crines.”).

162 The sentencing court also found that the nurder of B.C
was commtted in an especially cruel manner, under section 13-

703(F)(6). Based upon inferences fromthe experience of victins
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who survived the defendant’s attacks, the judge concl uded that the
victim “suffered incredible terror and nental anguish from the
nonment [she] realized [she] was abducted, through painful and
degradi ng sexual acts being forced upon [her], to the very nonent
[ she] was nmurdered.” (Special Verdict at 10). The court further
concluded that the nurder of B.C. was especially heinous or
depraved, under section 13-703(F)(6). It decided beyond a
reasonabl e doubt that the crinme was senseless, the victim was
hel pl ess, and that wtness elimnation was a notive for the nurder.
163 Wi | e we understand the sentencing judge’ s inclinationto
find that this crime fit the pattern of the others, we cannot agree
that the F(6) aggravator has been established beyond a reasonabl e
doubt . Very little is known about the circunstances of the
victims death. Her remains were out in the desert for severa

nont hs. Thus, her body was inconplete and severely deconposed by
the time it was discovered. Her hands, feet, and other bones were
m ssi ng. There was no testinony regardi ng defensive wounds or
anything else that would establish that she was conscious at the
time of her death. Moreover, given all that we do not know
regardi ng how she found herself in the desert, it is sinply too
specul ative to conclude that this homcide was comrtted in a
cruel , heinous, or depraved manner. Nonetheless, the F(1) and F(2)

aggravators we have found are adequate to warrant the death
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penal ty, absent sufficient mtigation.

2. Mtigating G rcunstances
164 The sentenci ng j udge determ ned that the defendant fail ed
to show by a preponderance of the evidence any of the statutory
mtigating factors listed in section 13-703(Q (1)-(5). As for non-
statutory factors, the court decided that the follow ng were not
mtigating: expert opinion regarding the appropriateness of the
death penalty in this case; harm to the defendant’s famly; a
singl e request for the death penalty fromonly one victinis famly;
and | ack of good childhood nale role nodels. It also found that
| i ngering doubt as to the actual comm ssion of the nurder had not
been proven by a preponderance of the evidence.
165 The court determned that the follow ng non-statutory
mtigating factors had been proven by a preponderance of the
evi dence: the defendant was a good father to his children, a good
husband to his wife, and a good son to his nother; he had no prior
record of crimnal behavior or accusations of viol ence of any ki nd;
and he had been a nodel prisoner while in custody. W accept and
approve the trial judge's findings regarding mtigation.

3. Concl usion
166 W also agree with the sentencing court that the

mtigating factors here are weak. W do not find that they are

34



sufficient to warrant | eniency. Accordingly, we conclude that the
inposition of the death penalty for the nurder of B.C was
appropriate in this case.
V. DI SPCSI TI ON

167 Finding error as described in this opinion, we reverse
the defendant’s convictions and sentences on counts one, two,
three, eight, nine, eighteen, and nineteen fromthe capital trial
and remand to the trial court for proceedi ngs not inconsistent with
this opinion. W affirmthe defendant’s remai ni ng convictions and
sentences from the capital trial and all of the convictions and

sentences fromthe non-capital trial.
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